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H. MORGENTHAU, JR., VS. FIDELITY & DEPOSIT CO. 

(a) District Court of the United States for the District of 

Columbia 

Equity No. 61100 

Fidelity & Deposit Company of Maryland, a Corporation, 

PLAINTIFF 

vs, 

Antonio Durso, Henry Morgenthau, Jr., Secretary of the Treas¬ 
ury, W. A. Julian, Treasurer of the United States, defendants 

United States of America, 

District of Columbia , ss : 

Be it remembered, that in the District Court of the United States 
for the District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following papers 
were filed and proceedings had, in the abote-entitled cause, to 
wit: 

1 BUI for infunction and exoneration 

Filed April 2, 1936 

In the Supreme Court of the District pf Columbia 

I 

Holding an Equity Court 
Equity No. 61100 j 

Fidelity & Deposit Company of Maryland, a Corporation, Albee 
Building, Washington, D. C., plaintiff 

vs, 

Antonio Durso, Haverhill, Massachusetts; Henry Morgenthau, 
Jr., Secretary of the Treasury, Washington, D. C.; W. A. 
Julian, Treasurer of the United States, Washington, D. C., 

DEFENDANTS 

To the Honorable the Chief Justice and Associate Justices of the 
Supreme Court of the District of Columbia: 

Your petitioner, the Fidelity and Deposit Company of Maryland, 
respectfully shows: j 

1. That it is a corporation duly organized aiid existing under the 
laws of the State of Maryland having a place of business and doing 
business in the District of Columbia. 

2. That the defendant Antonio Durso is a resident of the State of 
Massachusetts and a citizen of the United States. 

3. That the defendant Henry Morgenthau, Jr., is Secretary of the 
Treasury of the United States and is sued in his capacity as such. 

4. That the defendant W. A. Julian is the Treasurer of the United 

States and is sued in his capacity as such. 

2 5. That heretofore, on or about October 26,1933, the defend¬ 
ant Antonio Durso entered into a contract with the United 
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States, designated as TlSA 4612, through the Treasury Department, 
for the construction of an Inspection Station at West Berkshire, , 
Vermont, for the total sum of $36,789.00. 

6. That in order to secure the performance of the said contract and 
in accordance with the requirements of the statute, the defendant , 
Antonio Durso as principal, and this petitioner as surety, on the 13th 
day of November 1933, made, executed, and delivered to the United 
States their certain bond or writing obligatory, signed by them with 
their genuine signatures and sealed with their seals, wherein they 
held and firmly bound themselves unto the United States in the penal 
sum of $18,500.00. The said bond was conditioned for the faithful 
performance of the work required under the said contract and for 
the payment to all persons furnishing labor and material for use and 
which was used in the work. The condition of the bond is as follows: 

“Now, therefore, if the principal shall well and truly perform and 
fulfill all the undertakings, covenants, terms, conditions, and agree¬ 
ments of said contract during the original term of said contract and 
any extensions thereof that may be granted by the Government, with 
or without notice to the surety, and during the life of any guaranty 
required under the contract, and shall also well and truly perform , 
and fulfill all the undertakings, covenants, terms, conditions, and 
agreements of any and all duly authorized modifications of said con¬ 
tract that may hereafter be made, notice of which modifications to 
the surety being hereby waived, and if said contract is for the con- ; 
struction or repair of a public building or a public work within the 
meaning of the act of August 13, 1894, as amended by act of Febru¬ 
ary 25, 1905. shall promptly make payment to all persons supplying 
the principal with labor and materials in the prosecution of the work 
provided for in said contract, and any such authorized extension or 
modification thereof, then this obligation to be void; otherwise to i 
remain in full force and virtue.’' 

3 7. At the time of the giving of the aforesaid bond, the 

defendant Antonio Durso m consideration of the petitioner’s 
becoming surety thereon, did promise and agree in writing, and did * 
assign, transfer and set over as collateral to secure this petitioner 
against any liability of the petitioner sustained or incurred by reason 
of its having executed the said bond heretofore mentioned, any and 
all percentages retained on account of his contract with the United 
States and any and all sums which might become due under said 
contract at the time of his failure to indemnify your petitioner 
against its liabilities under the bond. A copy of "said agreement 
is attached hereto and marked Exhibit A. 

8. Thereafter the said Antonio Durso entered into the perform¬ 
ance of the said contract and completed the work required there¬ 
under. During the course of the performance of the work, however, 
the said Antonio Durso was unable to pay for labor and material 
necessary in its execution and accordingly, on the 26th day of July 
1935, the said Antonio Durso entered into a further contract with 
this petitioner whereby your petitioner did agree to advance from 
time to time such sums as might in its opinion be reasonably neces¬ 
sary to enable the contractor to carry on the work of construction 
under his contract to a satisfactory completion. The said Antonio 
Durso further agreed to reimburse your petitioner for all the ad¬ 
vances so made. It was further provided in said agreement that 
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the terms thereof should not be deemed to constitute a waiver of 
any provisions contained in the agreement of November 13, 1933, 
heretofore mentioned in paragraph 7. Under the terms of the said 
agreement of July 26, 1935, this petitioner advanced to the said 
Antonio Durso, or on his account, the total Sum of $18,094.95 

4 and on account of which there has been reimbursed the total 
sum of $7,961.19, leaving a balance due and owin" to your 

petitioner on this account in the amount of $10,133.76. There are 
further claims for labor and material furnished for use and which 
were used in the work, in the total sum of $6,354.47, which said 
claims are outstanding and unpaid and for the payment of which, 
this petitioner is liable upon its bond aforesaia^ should they be 
determined to be valid claims. 

9. The United States has administratively determined that there is 
now due and owing to the said Antonio Durso the total sum of 
$5,343.29 for the work done under his contract.! The defendants 
Henry Morgenthau, Jr., Secretary of the Treasury of the United 
States, and W. A. Julian, Treasurer of the United States, have caused 
to be drawn on the Treasury of the United States a check to the order 
of the defendant Antonio Durso representing the amount herein men¬ 
tioned as the final payment for the said contract, which check they are 
about to deliver to the defendant Antonio Durso. The said check will 
be presented to the defendant Henry Morgenthau!, Jr., as Secretary 
of the Treasury of the United States, for payment; The payment of 
the said amount is a purely administrative duty on the part of the 
defendants Henry Morgenthau, Jr., and W. A. Julian. 

10. The claims for labor and material furnished for the said work 
which have been made upon this petitioner exceed the amount due 
from the United States to the defendant Antonio Purso. This peti¬ 
tioner is informed and believes and upon such information and belief 
avers that the defendant Antonio Durso will divert the moneys repre¬ 
senting the final payment for the said contract to other ends than the. 

payment of obligations to persons who furnished labor and 

5 material for use in this work. There is attached hereto a list 
of the claims made upon this petitioner, together with the 

names of the claimants, marked “Exhibit B.” j 

11. That by reason of the bond executed by the defendant Antonio 
Durso as principal and your petitioner as surety, your petitioner is 
obligated to pay all persons who furnished labor and material for 
use and which was used in the work and which iwere not paid for, 
and unless the same are paid by the defendant Aptonio Durso, your 
petitioner expects to pay the same as soon as I the same may be 
investigated and the correct amounts due and owing determined. 

12. Your petitioner is informed and believes, arid upon such infor¬ 

mation and belief avers, that it is entitled to the intervention of this 
Honorable Court to compel payment to all persons who supplied 
labor and material for use and which was used in the work, out of 
the proceeds of the contract price. ! 

13. Your petitioner has no plain, adequate an^. complete remedy 

at law. | 

Wherefore, your petitioner prays: | 

1. That writs of subpoena issue out of this Honorable Court to the 
defendants and each of them requiring them to answer the exigencies 
of this bill of complaint. j 
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2. That a preliminary restraining order be issued restraining the 
defendants Henry Morgenthau, Jr., Secretary of the Treasury, and 
W. A. Julian, Treasurer of the United States, from paying to the 
defendant Antonio Durso the said sum of $5,343.29, and restraining 
the defendant Antonio Durso, his attorneys, agents, servants, and 
employees from receiving or attempting to collect and receive the 
said sum of $5,343.29. 

3. That a temporary injunction be issued to the defendants, 

6 Henry Morgenthau, Jr., Secretary of the Treasury, and W. A. 

Julian, Treasurer of the United States, restraining them from 

paying the said sum of $5,343.29, representing the balance due under 
the contract herein mentioned, and restraining the defendant Antonio 
Durso, his attorneys, agents, servants, and employees from receiving 
or attempting to collect and receive the said sum of $5,343.29 during 
the pendency of this suit or until further order of this Court. 

4. That a mandatory injunction be issued to the defendant Antonio 
Durso commanding him to pay all persons who have furnished labor 
and material in the prosecution of the work mentioned in this bill of 
complaint and who have not been paid therefor the sums which may 
be owing and due them; or in the alternative 

5. That a receiver be appointed by this Court to demand and 
receive the said sum from the United States with full power and 
authority to <?ive acquittance therefor to the United States and to 
hold the said sum for the protection of your petitioner pending 1 
further order of this Court, or to pay the same to the persons who 
have furnished labor and material for use and which were used in 
the work. 

6. And for such other and further relief as to the Court may seem 
meet and proper. 

Fidelity and Deposit Company of Maryland, 

By Leon C. Rosenkrans. 

Bynum E. Hinton, 

Alexander M. Heron, 

Attorneys for Petitioner . 

7 District of Columbia, ss : 

Leon C. Rosenkrans being first duly sworn on oath deposes 
and says that he is Resident Vice-President of the Fidelity and 
Deposit Company of Maryland, the plaintiff herein; that he is 
authorized to execute this bill of complaint on its behalf and make 
this affidavit; that he has read over the foregoing bill of complaint 
by him subscribed on behalf of the Fidelity and Deposit Company, 
of Maryland and that the matters and tilings therein stated he 
verily believes to be true. 

Leon C. Rosenkrans. 

Subscribed and sworn to before me this 2nd day of April 1936. 

[seal] Helen E. Bogan, 

Notary Public , D. C. 

My commission expires 11-1-37. 
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8 Exhibit A 

| 

Application for contract or bid-bond made to the Fidelity and 
Deposit Company of Maryland. Baltimore 

Note. —Copy of Contract, Specifications, Plans, Bond Form re¬ 
quired (in case Bid Bond ; Advertisement, and instructions to bid¬ 
ders) ; and Applicant’s Fmancial Statement mqst accompany this 
Application ana all questions be fully answered. 

1. Full name of Applicant A. Durso. Age-J.- 

(If corporation, give exact corporate title) i 

2. Business address (Street, City, and State) Haverhill, Mass. 

3. If Applicant is a firm, name all partners of fitm; if a corporation, 

name principal officers and directors. 


Name 

Age 

1 

| Address 












j 

] 



* 

— 


i 

4. If Applicant is a corporation, state when incorporated__ 

In what state incorporated_ 

5. Kinds and amounts of bonds required; Proposal Bond, $_; 

Contract Bond, $18,500. Labor and Material Bond, $_; 

Maintenance Bond, $_ 

6. To whom is bond to be given ? U. S. A. 

Address___i_ 

(Give full name and address. If a corporation, give exact title) 

7. If bond applied for is Proposal Bond, will it operate as a final 

bond ?_ State date bids to be opened_, 

193_ Approximate amount of bid, $_ T __ 

What bids for other contracts have you outstanding?_ 

__ ___. — — • — — — — — « — — __ a 

8. The Amount of Contract is: $36,789. Date awarded_ 

(If contract price is per unit of measure, give also probable total of contract) 

9. Nature of Contract (Give concise description of proposed work 

and locality) Construction of Inspection Station, West Berk¬ 
shire, Vermont. 

10. Name and address of Architect or Engineer }n charge_ 

What is his estimate of cost of work? $_j._ Your 

estimate? $_ 

11. Other Bidders on above contract, including highest and lowest: 


Name 


Address 


Bid 
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If more than five bids, tabulate them on separate paper and attach 
to above. 

Agents must verify bids through consultation with Architect or 
Engineer and transmit with this application an Official Tabulation 
of Bids. 

! 

Note. —If the required information is not given in response to the 
questions hereon listed, it will be necessary to return this blank for 
completion. 

9 TERMS OF CONTRACT 


12. Bate work is to be commenced- Bate work is to 

be completed___ 

13. Penalty for non-completion on time_ Premium 

for advance completion- 

14. Is there a strike clause in the contract?- An ar¬ 

bitration provision?- 

15. Payments, when to be made on contract ?--- 

16. Are payments to be made wholly in cash ?- If not, in 

what ?___ 


If payments are in stocks, bonds, warrants, or other securities, 
advise fully what arrangements made for disposing of same_i 

17. Percentage reserved from payments until completion_ 

18. How long must work be kept in Repair after completion ?_ 

Is this Repair or Maintenance guarantee limited to defects in 

workmanship or materials?_ 

If not, describe guarantee fully_, 

19. Will construction bond remain in force for the maintenance re¬ 

pair or guarantee period?_ 

If not, will separate bond be required?_and in what 

amount? $_ 

20. What portion of work is guaranteed after completion and value , 

of same ?_ 


Percentage of payments retained until expiration of maintenance i 
period ?_ 

21. State approximate amount of this contract which will be Sub- i 

let $-, and describe below the principal Sub- 

Contracts : 



22. Will you require sub-contractors to give bonds? 
Corporate or Private?_ 
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23. Have you purchased or made binding contracts for the materials 
needed for this contract, and within your estimates ?_ 


24. How are deliveries assured to you?_i- 

25. Give information below about all your Contract Work Under 

Way, or for which you are committed. 



27. Have you applied to any other company for this bond?_ 

State name of company and reasons why declined_ 

28. Give names of surety companies with which! you have previously 


dealt 


29. State amount and character of Insurance y^u will carry on this 
contract and name of company issuing each policy. 

Fire, $_;_; Compensation, $_;_ 

(Amount) (Company) J (Amount) (Company) 

Employers’ Liability, $_;_i_; Public Liabil- 

(Amount) (Company) 

ity, $_;_; Contingent Liability, $_; 

(Amount) (Company) (Amount) 


(Company) 

Note. —If the required information is not giyen in response to the 
questions hereon listed, it will be necessary to return this blank for 
completion. 

10 EXPERIENCE 

I 

30. How many years have you been in business under your present 

name?_1_ 

31. What projects have you completed in your own name ?_ 


Contract 

amount 


Class of work 


When completed 


Name and address of owner 
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« 

32. Have you ever failed to complete any work awarded to you? 

i _ If so, where and why?_ 

33. Has any officer or partner of your organization ever failed to com- 

E lete a construction contract handled in his own name ?_ 

f so, state name of individual, name of owner, and reason 
therefor_ 


34. Has any officer or partner of your organization ever been an officer 
or partner of some other organization that failed to complete a 
construction contract?_ If so, state name of indi¬ 

vidual, other organization, name of owner, and reason therefor 


35. What is the construction experience of the principal individuals 
of your organization ? 



GENERAL 

36. Is your present plant sufficient for this contract ?_ Esti- 

; mated cost to put it in good shape for this work, $_ 

State what new plant will be purchased, advising cost and how 
you will pay for same. (Use separate sheet if necessary)_ 


37. With what bank have you arranged a loan for the purpose of han¬ 

dling this contract?_ 

38. What is the amount of such loan? $_ 

39. What security, if any, has the bank required for the loan ?_ 

40. When and how must you repay the loan ?_ 

41. Have you assigned or will you assign to other than your surety 

your payments on this or any other contract or any part 
thereof?_ 

42. Are you having Any controversy with Anyone over Any contract 

or payment of labor or material bills on Any contract?_ 

43. Are there Any mechanics’ liens filed on Any of your work any¬ 

where? __ 

44. Are there any judgments, suits, or claims pending against 

you?__ 


I 

i 





























I 


H. MORGENTHAU, JR., VS. FIDELITY & DEPOSIT CO. 9 
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11 45. Are you interested in more than one line of business? 

_ If so, give particulars_j_ 


46. References: Give only Engineers or Architects, or Owners, for 
whom vou have done work: 


I 



The undersigned does or do hereby represent that the statements 
made herein as an inducement to the Fidelity and Deposit Company 
of Maryland (hereinafter called Company) to execute or procure the 
bond or bonds herein applied for. are true, and should the Company 
execute or procure said bond or bonds, does or do hereby agree, for 
the undersigned, the heirs, personal representatives, and assigns of 
the undersigned, jointly and severally, as follow^: First, to pay to the 
Company, in advance, the following premiums: the premium of Five 
Dollars ($5) for the proposal bond, for its term; or any part thereof; 

the premium of_Dollars ($_) 

for the full maintenance or guarantee period, or any part thereof; the 
premium of Five hundred fifty-one and 84/100 ^Dollars ($551.84) for 
the contract bond and the labor and material bbnd, if any (the pre¬ 
mium for said contract bond and labor and material bond, if any, 
being at the rate of_percent of the original con¬ 
tract price), for the term of_i_year_ 

Insert “one year” on Class “A” and “two years” on Class ”B” Contracts 

beginning on the date of said contract bond, or for any part of said 
term; and an annual premium in advance for each year after said 

term at the rate of_of one per cent of said contract price, 

and an additional term and annual premium at said rates, based on 
any increase of said contract price, as shown by the certificate of the 
engineer or architect in charge, and to be adjusted upon completion 
of said contract, such annual premiums to be paid as long as liability 
on said contract bond shall continue after said term and until the 
undersigned shall deliver to the Company, at its Home Office in Balti¬ 
more, Maryland, written evidence, satisfactory to the Company, of 
its discharge from such liability; Second, to indemnify the Company 
against all loss, costs, damages, expenses, and attorney’s fees what¬ 
ever, and any and all liability therefor, sustained or incurred by the 
Company by reason of executing of said bond or bonds, or any of 
them, in making any investigation on account thereof, in prosecuting 
or defending any action brought in connection therewith, in obtain¬ 
ing a release therefrom, and in enforcing any of the agreements herein 
contained; Third, that the Company shall have the right, and is 

i 

j 

i 

















10 ! H. MORGENTHAU, JR., VS. FIDELITY & DEPOSIT CO. 

hereby authorized but not required: (a) In the event of any abandon¬ 
ment or forfeiture of the contract guaranteed by said contract bond 
or of any breach of said contract bond, to take possession of the work 
under said contract, and at the expense of the undersigned to com¬ 
plete, or to contract for the completion of, the same, or to consent to 
the re-letting or completion thereof by the Obligee in said contract 
bond ; (b) To adjust, settle, or compromise any claim, demand, suit, 
or judgment upon said bond or bonds, or any of them, unless the 
undersigned shall request the Company to litigate such claim or 
demand, or to defend such suit, or to appeal from such judgment, and 
shall deposit with the Company, at the time of such request, cash or 
collateral satisfactory to it in kind and amount, to be used in paying 
any judgment or judgments rendered or that may be rendered, with 
interest, costs, and attorneys’ fees; (c) To fill up any blanks left 
herein, and to correct any errors in the description of said bond or 
bonds, or any of them, or in said premium or premiums, it being 
hereby agreed that such insertions or corrections, when so made, shall 
be prima facie correct; Fourth, to assign, transfer, and set over, and 
does or do hereby assign, transfer, and set over to the Company, as 
collateral to secure the obligations herein and any other indebtedness 
and liabilities of the undersigned to the Company, whether heretofore 
or hereafter incurred, such assignment to become effective as of the 
date of said contract bond but only in event of (1) any abandonment, 
forfeiture, or breach of said contract or of any breach of said bond or 
bonds, or any of them, or of any other bond or bonds executed or 
procured by the Company on behalf of the undersigned; or (2) of any 
breach of the agreements herein contained; or (3) of a default in 
discharging such other indebtedness or liabilities when due; or (4) of 
any assignment by the undersigned for the benefit of creditors, or 
of the appointment, or of any application for the appointment, of a 
receiver or trustee for the undersigned, whether insolvent or not; or 
(5) of any proceeding which deprives the undersigned of the use of 
any of the machinery, equipment, plant, tools, or material referred 
to in the following paragraph; or (6) of the undersigned’s dying, 
absconding, becoming a fugitive from justice, or being convicted of a 
felony, if the undersigned be an individual: (a) All the right, title, 
and interest of the undersigned in and to all sub-contracts let or to 
be let in connection with said contract and in and to all machinery, 
equipment, plant, tools, and materials which are now, or may here- 
after be, about or upon the site of said work or elsewhere, for the 
purpose thereof, including as well materials purchased for or charge¬ 
able to such contract, which may be in process of construction, or 
storage elsewhere, or in transportation to said site; (b) All the rights 
of the undersigned in, and growing in any manner out of, said con¬ 
tract, or any extensions, modifications, changes or alterations thereof 
or additions thereto, or in, or growing in anv manner out of said 
said bond or bonds, or any of them; (c) All actions, causes of 
actions, claims, and demands whatsoever which the undersigned 
may have or acquire against any sub-contractor, laborer, or material 
man, or any person furnishing or agreeing to furnish or supply labor, 
material, supplies, machinery, tools, or other equipment in connec¬ 
tion with or on account of said contract; (d) Any and all percentages 
retained on account of said contract, any and all sums that may be 
due under said contract at the time of such abandonment, forfeiture, 
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or breach, or that thereafter may become due;[Fifth, that liability 
hereunder shall extend to, and include, the full apiount of any and all 
sums paid by the Company in settlement or compromise of any claims, 
demands, suits, and judgments upon said bond or bonds, or any of 
them, on good faith, under the belief that it was liable therefor, 
whether liable or not, as well as of any and all disbursements on ac¬ 
count of costs, expenses, and attorney’s fees, as aforesaid, which may 
be made under the belief that such were necessary, whether necessary 
or not; Sixth, that in event of payment, settlement, or compromise, 
in good faith, of liability, loss, costs, damages, expenses, and attorneys’ 
fees, claims, demands, suits, and judgments as aforesaid, an itemized 
statement thereof, sworn to by any officer of the Company, or the 
voucher or vouchers or other evidence of such payment, settlement, 
or compromise shall be prima facie evidence of the fact and extent of 
the liability of the undersigned, in any claim or suit hereunder, and 
in any and all matters arising between the undersigned and the Com¬ 
pany; Seventh, to waive, and does or do hereby waive, all rights to 
claim any property, including homestead, as exempt from levy, exe¬ 
cution, sale, or other legal process under the law of any state or states; 
Eighth, that this obligation shall, in all its terips and agreements, for 
the benefit of and protect any person or company joining with the 
Company in executing said bond or bonds, or ahy of them, or execut¬ 
ing, at the request of the Company, said bond or bonds, or any of them, 
as well as any company or companies assuming reinsurance thereupon; 
Ninth, that separate suits may be brought hereunder as causes of 
action accrue, and the bringing of suit or the recovery of judgment 
upon any cause of action shall not prejudice or bar the bringing of 
other suits upon other causes of action, whether theretofore or there¬ 
after arising; Tenth, that nothing herein contained shall be considered 
or construed to waive, abridge, or diminish any right or remedy which 
the Company might have if this instrument were not executed; 
Eleventh, that the Company shall have the right to decline to execute 
said bond or bonds, or any of them, and if it shall execute said 
proposal bond shall have the right to decline to execute any or all of 
the other bonds herein applied for. j 

Signed, sealed, and dated this 13th day of Nov., 1933. 

If Individual sign here: 

A. Durso. [seal] 

Witness:_ 

If Co-Partnership sign here: 

Witness: James Hays. 

- r - [seal] 

-L- [seal] 

(Individually and as a co-partner) 

-j- [seal] 

(Individually and as a co-partner) 

-]- [seal] 

. (Individual^ and as a co-partner) 

If Corporation sign here:! 


-I— 


Attest: 


By-! 

I 

J 

., Secretary. 


(Name of corporation) 

President. 


i 
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12 Exhibit B 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
Equity No. 61100 

Fidelity and Deposit Company or Maryland, plaintiff 

VS. 

Antonio Dubso, et al., defendants 

CLAIMS MADE UPON PLAINTIFF 


A. C. Senecal Company, Westboro, Mass_ $165. 

Berger Culvert Co- 156. 

Columbia Cornice Co., Cambridge, Mass- 980. 

Frank Solari. Burlington, Vt- 230. 

Hedge and Mattheis Company, Boston, Mass_ 172. 

Hohman and Bernard, Inc., New York City_ 27. 

Hub Steel and Iron Co_1,413. 

J. F. Calder Co_ 154. 

Lawrence Portland Cement Co_ 324. 

Reney Bros., Grantham, N. H_ 307. 

Sweat-Comings Company, Richford, Vt_ 478. 

T. A. Haigh Lumber Co., Burlington, Vt-1,561. 

Vermont Marble Company, Boston, Mass_ 272. 

Union Fibre Company, Winona, Minn_ 63. 

Vogel & Hadley. Manchester, N. H_ 47. 

Haverhill Plate Glass Co., Haverhill, Mass_ 

13 Memorandum, 


July 31, 1936. Subpoena issued to Antonio Durso and return 
made by Marshal “Not to be found”, August 24, 1936. 

Affidavit of non-residence 

Filed September 1 , 1936 

District of Columbia, ss: 

L. C- Rosenkrans being first duly sworn on oath deposes and says 
that he is a resident Vice-President of the Fidelity Deposit Com¬ 
pany of Maryland, the plaintiff herein, and is authorized to make 
this affidavit; and Antonio Durso, the defendant herein, is a non¬ 
resident of the District of Columbia. 

[seal] L. C. Rosenkrans. 

Subscribed and sworn to before me this 25th day of August 1936. 

[seal] Helen E. Bogan, 

Notary Public, D. C. 



S83S35!®8Si8g8888 
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Memorandum j 

September 1, 1936. Order of publication filed. Appearance of 
Antonio Durso to be entered herein on or before the fortieth day, 
exclusive of Sundays and le<*al holidays, occurring after tne 

14 date of first publication of this order; this order to be pub¬ 
lished once a week for three successive weeks in the Wash¬ 
ington Law Reporter and the Evening Star before said date. 

Affidavit as to mailing copy of publication 
Filed October 2, 1936 

7 i 

% # * * * I * * 

District of Columbia, ss: 

Alexander M. Heron, being first duly sworn, oh oath deposes and 
says that he is one of the attorneys for the plaintiff in the above 
entitled cause; that on September 30, 1936, he jnailed, postpaid, a 
copy of the advertisement published in The Evening Star under 
order passed in this cause on September 1, 1936, directed to Antonio 
Durso, at 78 Washington Avenue, Haverhill, Massachusetts, which 
is his last known place of residence. j 

Alexander M. Heron. 

I 

Subscribed and sworn to before me this 1st day of October 1936. 

[seal] Dori^ M. Claxton, 

Notary Public , D. C. 

My Commission Expires Feb. 15, 1941. j 

j 

15 Decree pro confesso' ! 

Filed November 3, 1936 

% * * * * j * * 

Upon consideration of the Bill of Complaint in this cause, and 
the affidavits filed herein setting forth that publication has been 
duly had in accordance with the Order of September 1, 1936, and 
that a copy of said publication was mailed to the defendant, Antonio 
Durso, at his last known address on September 30, 1936, which was 
more than twenty days prior to the application for this order, and 
it further appearing that no appearance has been made herein by 
the defendant, Antonio Durso, or any one on his behalf, 

It is by the Court this 3rd day of November 1936, ordered that 
the bill of complaint herein be, and the same is hereby decreed to 
be confessed as to the defendant Antonio Durso, 

Joseph W. Cox, Justice . 

Order granting leave to file supplemental bill of complaint 

Filed March 22, 1937 ! 

i 

* * * * * * * 

Upon consideration of the application of the plaintiff herein and 
the signatures hereto appended, it is, by the Court, this 22nd day 
of March 1937, ordered that the plaintiff be and it hereby is author- 
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ized to file herein a supplemental bill of complaint, and it is 
further ordered that the defendants and each of them shall 
answer the same within twenty days after service of a copy 
16 thereof upon them, such service to be made upon the defend¬ 
ant Antonio Durso in the manner prescribed by Section 105 
of the Code of Law for the District of Columbia, and shall be 
accompanied by a copy of this order. 

F. Dickinson Letts, Justice. 

No objection. 

Leslie C. Garnett, 

A. J. K. 

United States Attorney. 

Supplemental bill of complaint 
Filed March 22, 1937 

******* 

_ i 

To the Honorable the Chief Justice and Associate Justices of the 
District Court, of the United States far the District of Columbia: , 

Your petitioner, the Fidelity and Deposit Company of Maryland, 
by way of supplement to the original bill filed herein, respectfully 
shows: ^ ! 

1. That subsequent to the filing of the original bill of complaint 
herein your petitioner has paid to the following named persons the 
amount set beside their names: 


Union Fibre Company_ $65. 80 

Hohman and Barnard, Inc_ 27.00 i 

The Sweat-Comings Co., Inc_ 478.78 

T. A. Haigh Lumber Co- 1,430. 85 

Columbia Cornice Co_ 935.00 

Berger Culvert Co_ 156.69 

Hedges and Mattheis Co- 172.03 j 

Lawrence Portland Cement Co_ 324. 89 

Reney Bros_ 307. 78 

Vermont Marble Co_ 272. 00 

Hub Steel & Iron Works_ 1,047. 00 

Frank Solari_ 153.10 ! 

Vogel and Hadley_ 47.50 


Total payments_5,418.51 


17 These said payments represent amounts justly due and owing ! 

to the said persons for labor and material furnished by them 
and used by the defendant Antonio Durso in the performance and 
completion of his contract TlSA 4612 for the construction of an 
Inspection Station at West Berkshire, Vermont. The said sums so 
due and owing constitute liabilities of the plaintiff and the defendant 
Antonio Durso upon their bond mentioned in the bill of complaint 
herein. 

2. That subsequent to the filing of the original bill herein and after 
the service of process upon the defendants Henry Morgenthau, Jr., 
Secretary of the Treasury, and W. A. Julian, Treasurer of the United 
States, at some time unknown to your petitioner, an employee of 
the defendant Henry Morgenthau, Jr., secretary of the Treasury, 
undertook to cancel the check in the amount of $5,343.29 mentioned 
in paragraph 9 of the original bill of complaint. Your petitioner 
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is informed and believes and upon such information and belief avers 
that the cancellation of said check by the said employee of the de¬ 
fendant Henry Morgenthau, Jr., Secretary of the Treasury, was 
effected through misapprehension, misunderstahding, and mistake 
and was effected without the authorization or direction of the de¬ 
fendants Henry Morgenthau, Jr., Secretary of the Treasury of the 
United States, and W. A. Julian, Treasurer of the United States. 
The funds represented by said check, however, are still in the custody 
and under the control "of the defendants Henry Morgenthau, Jr., 
Secretary of the Treasury, and W. A. Julian, Treasurer of the United 
States, and the payment by them of the said amount is a purely 
ministerial duty. 

3. That your petitioner is informed and believes and upon 
such information and belief avers that it is entitled to be 
38 subrogated to the rights of the persons who furnished labor 
and material for use and which was used in the said work 
and whose claims your petitioner has paid, and that it is entitled 
to have an equitable lien upon the proceeds of the contract price 
represented by the said check or the proceeds thereof. 

Wherefore, the premises considered, your petitioner prays: 

1. That all of the prayers of the original bill of complaint be 

granted. . I 

2. That the defendants and each of them be required to answer 
the exigencies of this supplemental bill of complaint. 

3. That an order be issued to the defendants’ Henry Morgenthau, 
Jr., Secretary of the Treasury of the United States, ana W. A. 
Julian, Treasurer of the United States, authorizing and directing 
them to nullify and void the cancellation of the said check for 
$5,343.29, or in the alternative to issue a new check in the said 
amount, payable to the defendant Antonio Dursp or to this plaintiff. 

4. And for such other and further relief a^ to the Court may 
seem meet and proper. 

Fidelity and Deposit Company of Maryland. 

By John A. Luhn, Vice-President. 

Bynum E. Hinton, j 

Alexander M. Heron, 

Attorneys for Petitioner. I 

State of Maryland, j 

City of Baltimore , ss: j 

19 John A. Luhn, being first duly sworn, bn oath deposted and 
says he is Vice-President of the Fidelity apd Deposit Company 
of Maryland, the plaintiff herein; that he is authorized to execute this 
supplemental bill of complaint on its behalf and make this affidavit; 
that he has read over the foregoing supplemental bill of complaint 
by him subscribed on behalf of the Fidelity apd Deposit Company 
of Maryland and that the matters and things therein stated he verily 
believes to be true. 

John A. Luhn, Vice-President. 

Subscribed and sworn to before me this 18th day of February 1937. 

[seal] E. G. McCahan, Jr., 

Notary Public. 

My Commission expires May 3, 1937. ! 

* I 


i 

i 

i 

i 
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Affidavit as to service 


Filed March 30, 1937 

******* 


Commonwealth of Massachusetts, 

County of Essex , ss: 

Gustav A. Stachelhaus, being: first duly sworn, on oath deposes and 
says that he is a Deputy sheriff in and for the County of Essex, in 
the Commonwealth of Massachusetts, and as such is authorized to 
serve process of the courts of said Commonwealth; that he served 
upon Antonio Durso at Haverhill, in the Commonwealth of Massa¬ 
chusetts, a certified copy of the order granting leave to file a 
20 j supplemental bill of complaint in the above entitled cause, 
together with a copy of the supplemental bill of complaint 
filed in the said cause; that the said service was made at 5.45 crclock 
P. M. on the 23th. day of March 1937. The defendant Antonio Durso 
is a non-resident of the District of Columbia. 

Gustav A. Stachelhaus, 

Deputy Sheriff. 


Subscribed and sworn to before me this 24 day of March 1937. 

[seal] Jeremiah J. Twomet. 

Notary Public. 

My Commission expires Dec. 23, 1942. 


Commonwealth of Massachusetts, 

Essex , ss: 

Be it known that I, A. N. Frost, Clerk of the Superior Court for 
the County of Essex aforesaid, the same being a court of record, do 
hereby certify that Gustav A. Stachelhaus Esquire, by whom return 
of the service of the annexed precept was made, was, at the date 
thereof, a Deputy of the Sheriff, within and for said County, duly 
commissioned as such and legally qualified to make service of all 
civil process in said County, and full faith and credit are due his 
official acts; and I verily believe that his signature thereto is genuine. 

In testimony whereof, I hereunto set my hand and affix the seal 
of said Court, at Salem, in said County, on this twenty-fourth day of 
March in the year of our Lord one thousand nine hundred and 
thirty-seven. 

[seal] A. N. Frost, Clerk. 

21 Commonwealth of Massachusetts, 

Essex , ss. 

Be it known that I, A. N. Frost, Clerk of the Superior Court for the 
County of Essex, aforesaid, the same being a court of record, having 
by law a seal, do hereby certify that Jeremiah J. Twomey by whom 
the accompanying affidavit, proof, or acknowledgment was taken, was, 
at the date thereof, a Notary Public, within and for said County, and 
residing in said County, duly commissioned and sworn and author¬ 
ized by the laws of said Commonwealth to administer oath and take 
and certify the acknowledmenis and proofs of deeds or conveyances 
for lands, tenements or hereditaments in said Commonwealth, and 
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other instruments in writing to be recorded in said Commonwealth; 
that I am well acquainted with the handwriting of said Notaiy 
Public, and verily believe that the signature of said Notary Public 
to the foregoing certificate is genuine. 

In testimony whereof, I hereunto set my hand and affix the seal 
of said Court, at Salem, in said County, on this twenty-fourth day 
of March in the year of our Lord one thousand nine hundred ana 
thirty-seven. 

i 

I 

[seal] A. N. Frost, Clerk . 

Answer of Henry Morgenthau , Jr., et ol ., to bill of complaint 

Filed April 7, 1937 j 

* * * * * * * 

Come now the defendants Henry Morgenthau, Jr., Secretary of 
the Treasury, and W. A. Julian, Treasurer of the United States, and 
for their answer to the bill of complaint filed herein state as follows: 

1. They admit the allegations in paragraph ohe. 

2. They say they have no knowledge as to the allegations of para¬ 
graph two and if deemed material demand strict proof thereof. 

3. 4, 5, 6. They admit the allegations contained in these para¬ 
graphs. 

7. They say they have no knowledge as to any of the allega- 

22 tions contained in paragraph seven and if deemed material 
demand strict proof thereof. 

8. They admit the allegations contained in the first sentence of 
paragraph eight to the effect that Antonio Durso entered into the 
performance of said contract and completed the work required 
thereunder; but say they are without knowledge as to any of the 
other allegations of paragraph eight and if deemed material demand 
strict proof thereof. 

9. The defendant Morgenthau, upon information given him by 
his subordinates, and the defendant Julian, upon information and 
belief, admit that it has been administratively determined on the 
part of the United States that there is a final balance due and owing 
the defendant Antonio Durso under said contract in the sum or 
$5,343.29; that under the supervision of the defendant Morgenthau, 
Secretary of the Treasury, there was drawn bv the Chief Disbursing 
Officer, Division of Disbursement, Treasury department, over whom 
the defendant Julian has no control or supervision, a check there¬ 
for payable to the order of said defendant Antonio Durso, the same 
having been drawn upon the defendant Julian, Treasurer of the 
United States, in which connection they aver that the said check has 
been voided and transmitted for filing to the General Accounting 
Office under the following circumstances: The voucher covering the 
disbursement in question was included in a general schedule of pay¬ 
ments and transmitted by the Procurement Division to the Chief 
Disbursing Officer for payment. A check in payment of the voucher 
was prepared by the Chief Disbursing Officer but delivery withheld 
on account of the filing of this suit. All checks in the possession 

of the Chief Disbursing Officer are numbered and each. 

23 whether issued or not, must be accounted for to the General 

7 


i 
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Accounting Office. As no payment could be made on account 
of this unissued check, it. was necessary under the established ac¬ 
counting procedure to withdraw the item from the schedule sub¬ 
mitted by the Procurement Division and to deduct the amount of the 
voucher from the schedule in order that payment of the entire 
schedule should not be held up. This left no voucher and no 
scheduled item to sunport the check. In order to account to the 
General Accounting Office therefor the check was voided by stamp¬ 
ing thereon “Spoiled No Issue Under This Number” and transmitted 
to that office; tnat the action of the defendants in voiding the afore¬ 
said check in the manner aforesaid was taken by them solely for the 
purpose of meeting accounting requirements and not in any sense 
for the purpose of defeating the jurisdiction of this Court, if any, 
over the res, if it should be ultimately determined that there is any 
res which may form the basis for equitable relief to this plaintiff 
in this proceeding; that if and when a new check should be issued 
and delivered to the defendant Durso, the defendant Julian, 


Treasurer of the United States, would, upon presentation of the 
said check properly endorsed, pay the same. Other than as here¬ 
in qualifiedly admitted, defendants Morgenthau and Julian deny 
the allegations of fact contained in paragraph nine of the bill of 
complaint; and they make no answer to the allegation contained in 
the last sentence thereof that “the payment of said amount is a 
purely administrative duty on the part of the defendants Henry 
Morfgenthau and W. A. Julian”, the same being a conclusion of law. 

10. They say they have no knowledge as to any of the allegations 
contained in paragraph ten and if deemed material demand strict 
proof thereof. 

24 11. They say they are advised that the allegations of para¬ 

graph eleven constitute conclusions of law which they are not 
required to answer; but if construed to be averments of fact they 
admit that by reason of the bond executed by the defendant Durso 
as principal and the plaintiff as surety, the plaintiff is obligated to 
pay all persons who furnished labor and material for use and which 
was used in the work and which was not paid for, and further say 
that they have no knowledge as to whether or not “unless the same 
are paid by the defendant Antonio Durso, your petitioner expects to 
pay the same as soon as the same may be investigated and the correct 
amounts due and owing determined”, and, if deemed material, 
demand strict proof thereof. 

12,13. They say they are advised that the allegations of para¬ 
graphs twelve and thirteen constitute conclusions of law which they 
are not required to answer; but if construed to be averments of fact 


they say they have no knowledge of such allegations and, if deemed 
material, demand strict proof thereof. 

And for further answer to the said bill of complaint, these de¬ 
fendants say that the same should be dismissed for the following 


reasons: 

(a) The court is without jurisdiction over the subject matter of 
this suit; 

(b) The court is without jurisdiction over the defendant Durso, 
who is an indispensable party; 

(c) Neither the check nor the funds available for its payment 
constitute a res belonging to the defendant Durso; 
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(d) Whether the check is in existence or not is unimportant, since 
the defendant Durso is not the owner thereof; 

(e) Even if the debt due by the Government to Durso be con¬ 
sidered as res. it has no situs in the District of Columbia, as debts due 

from the United States have no situs there; 

25 (f) Even if there should be a res, the plaintiff does not, and 
can not have any interest therein by virtue of the prohibition 

contained in U. S. C., title 31, sec. 203; 

(g) This action is in effect an attempt to do indirectly that which 
may not be done directly, namely, to proceed up^n an assignment of 
the claim against the United States, which, as stated above, is pro¬ 
hibited by U. S. C., title 31, sec. 203, except under certain circum¬ 
stances not existing in this case. 

Wherefore, having fully answered, the defendants Henry Morgen- 
thau, Jr., Secretary of the Treasury, and W. A. Julian, Treasurer of 
the United States, pray that the bill of complaint be dismissed. 

H. Morgenthau, Jr., 
Secretary of the Treasury. 
W. A. JULIAN, 

Treasurer of the United States. 

Leslie C. Garnett, 

United States Attorney. 

Allen J. Krouse, 

Assistant United States Attorney. 

District of Columbia, ss: j 

I, Henry Morgenthau, Jr., being first duly S'wjom on oath, depose 
and say that I am Secretarv of the Treasury and one of the de¬ 
fendants in the above entitled cause; that I have read the foregoing 
answer by me subscribed and know the contents thereof; that the 
matters and things therein stated, I verily believe to be true. 

H. Morgenthau, Jr. 

Subscribed and sworn to before me this 5th <jlay of April 1937. 

[seal] Samuel H. Marks, 

Ndtary Public , D. C. 

26 District of Columbia, ss : 

I, W. A. Julian, being first duly sworn on oath, depose and 
say that I am Treasurer of the United States and one of the de¬ 
fendants in the above-entitled cause; that I havp read the foregoing 
answer by me subscribed and know the contents thereof; that the 
matters and things therein stated I verily believe to be true. 

W. A. Julian. 

Subscribed and sworn to before me this 6th day of April 1937. 

[seal] Ella j. Van Zandt, 

Notary Public. 

Decree pro confesso 

| 

Filed April 14, 193T j 

* * * * * * * 

I .... 

Upon consideration of the supplemental bill of complaint in this 
cause and the affidavit filed herein setting forth that service has been 
had upon the defendant Antonio Durso, in Compliance with the 
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order passed herein on the 22nd day of March 1937, and that more 
than twenty days have passed since such service, and it further 
appearing that no appearance has been made herein by defendant 
Antonio Durso, or anyone on his behalf, it is, by the Court, this 14th 
day of April 1937, ordered that the supplemental bill of complaint 
be and the same is hereby decreed to be confessed as to the defendant 
Antonio Durso. 

i Daniel W. O'Donoghue, Justice. 

27 | Answer of Henry Morgenthau , Jr., et cdto supplemental bill 

, of complaint 

Filed April 19, 1937 

* * * * * * * 

Come now the defendants Henry Morgenthau, Jr., Secretary of 
the Treasury, and W. A. Julian, Treasurer of the United States, 
and for their answer to the supplemental bill of complaint filed 
herein state as follows: 

1. They are without knowledge as to the allegations contained in 
Paragraph 1 of the supplemental bill of complaint, and demand 
strict proof thereof. 

2. For answer to the allegations contained in Paragraph 2 of the 
supplemental bill of complaint, they repeat and reallege the aver¬ 
ments contained in Paragraph 9 of their answer to the original 
bill of complaint and pray that the said averments contained in 
their said answer to Paragraph 9 of the original bill of complaint be 
construed as incorporated in this, their answer to the allegations con¬ 
tained in Paragraph 2 of the supplemental bill of complaint, to the 
same extent as if fully set forth herein. For further answer to the 
allegations contained in Paragraph 2 of the supplemental bill of 
complaint, they admit that funds m the amount of the voided check 
referred to herein remain in their custody, but deny that the said 
funds are or were represented by said check. They submit that 
the allegation to the effect that the payment by them of the said 
amount is purely a ministerial duty, is a conclusion of law which 
they are not required to answer. 

3. They are informed and believe that the allegations contained 
in Paragraph 3 of the supplemental bill of complaint constitute con¬ 
clusions of law which they are not required to answer. How- 

28 ever, if such allegations should be construed to be averments of 
fact, they say that they are without knowledge as to such 

allegations and demand strict proof thereof. 

And for further answer to the said supplemental bill of complaint 
these defendants say that the said supplemental bill of complaint 
should be dismissed for the reasons set forth in the answer of these 
defendants to the original bill, which reasons are by this reference 
incorporated herein to the same extent as if fully set forth herein. 

Wherefore, having fully answered, the defendants, Henry Mor¬ 
genthau, Jr., Secretary of the Treasury, and W. A. Julian, Treas- 
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urer of the United States, pray that the supplemental bill of com¬ 
plaint be dismissed. 

H. Morgenthau, Jr., 
Secretary of the Treasury. 
W. A. Julian, 

Treasurer of the Urated States. 

Leslie C. Garnett, 

United States Attorney. 

Allen J. Krouse, j 

Assistant United States Attorney. 

District of Columbia, ss : 

I, Henry Morgenthau, Jr., being first duly sw<j>rn on oath depose 
and say: That I am Secretary of the Treasury p,nd one of the de¬ 
fendants in the above entitled cause; that I have read the foregoing 
answer by me subscribed and know the contents thereof, and that 
the matters and things therein stated I verily believe to be true. 

H. Morgenthau, Jr. 

29 Subscribed and sworn to before me, this 16th day of April 

1937. | 

[seal] Samuel H. Marks, 

Notary Public , D. C. 

My commission expires November 30, 1937. 

i 

District of Columbia, ss: 

I, W. A. Julian, being first duly sworn on oath depose and say: 
That I am Treasurer of the United States and ope of the defendants 
in the above entitled cause; that I have read the foregoing answer 
by me subscribed and know the contents thereof, and that the 
matters and things therein stated I verily believe to be true. 

W. A. Julian. 

Subscribed and sworn to before me, this 17th day of April 1937. 

[seal] Ella F. Van Zandt, 

Notary Public , D. C. 

\ 

Order setting case for hearing 
Filed May 4, 1937 ! 

* # * * * * * 

I 

The Clerk of the Court will please set the above cause for hearing 
on bill and answer. 

Bynum E. Hinton, 
Alexander M. Heron, 
Julian $. Heron, 

Attorneys for Plaintiff. 

30 Stipulation 

Filed June 24, 1937 

* i 

* ♦ * * * J * * 

It is hereby stipulated and agreed between counsel for the plain¬ 
tiff, Fidelity and Deposit Company of Maryland, and counsel for the 


i 
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defendants, Henry Morgenthau, Jr., Secretary of the Treasury, and 
W. A. Julian, Treasurer of the United States, that all the facts 
alleged in the bill of complaint and supplemental bill of complaint 
concerning which the said defendants in their answer state that they 
have no knowledge and demand strict proof thereof, shall be deemed 
admitted by the said defendants, except the allegation contained in 
paragraph 10 in which the plaintiff avers that the defendant Durso 
will divert the moneys representing the final payment for said con¬ 
tract, and in connection therewith it is agreed and stipulated that the 
defendant Durso has given directions to the Secretary of the Treasury 
to ipail said check representing the final payment for said contract in 
care of Herman E. Lewis, President, liaverhill National Bank, 
Haverhill, Massachusetts. 

Bynum E. Hinton, 

Alexander M. Heron, 

Attorneys for Plaintiff. 

Leslie C. Garnett, U. S. Atty., 

Allen J. Krouse, AssH U. S. Atty., 

United States Attorneys for Secretary of the Treasury 

and Treasurer of the United States. 

31 Final decree 

Filed June 24, 1937 

******* 

This cause coming on for hearing at this term of court upon the 
bill of complaint, supplemental bill of complaint and the answers 
thereto, and having been argued by counsel, it is, by the Court, this 
24th day of June i937. adjudged, ordered, and decreed that: 

1. The plaintiff herein is entitled to an equitable right to the pro¬ 
ceeds of the contract mentioned in the bill of complaint to reimburse 
it for expenditures which it has made as surety in connection 
therewith. 

2. The Munsev Trust Company of Washington, D. C., be and it 
hereby is, appointed receiver in this cause to demand and receive 
from the defendants Henry Morgenthau, Jr., Secretary of the Treas¬ 
ury, and W. A. Julian, Treasurer of the United States, check in the 
amount of $5,343.29, for the proceeds of the said contract mentioned 
in the bill of complaint, and to <rive acquittance therefor. Said re¬ 
ceiver is hereby authorized to enoorse the said check and present the 
same for payment and the defendants Henry Morgenthau, Jr., Sec¬ 
retary of the Treasury, and W. A. Julian, Treasurer of the United 
States, are hereby directed to pay the same to the said receiver. 

3. Lqx>n receipt of the proceeds of the said check by the receiver it 
shall forthwith pay the same to the plaintiff and file the plaintiffs 
receipt therefor in this cause. 

Daniel W. O’Doxoghue, Justice. 

32 From the foregoing decree the defendants Henry Morgen¬ 
thau, Jr., Secretary of the Treasury, and W. A. Julian, Treas¬ 
urer of the United States, note an appeal to the United States Court 
of Appeals for the District of Columbia, in open court. 

Daniel W. O’Donoghue, Justice. 

4 


June 24th, 1937. 
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Assignment of errors 


i 


! 


Filed June 29, 1937 

* * * * • * * 

Now come the defendants Henry Morgenthau, Jr., Secretary of 
the Treasury, and William A. Julian, Treasurer of the United States, 
by their attorney Leslie C. Garnett, United States Attorney, and 
assign the following errors by the Court: 

1. The Court erred in holding that it had jurisdiction over the 

subject matter of the suit. ! 

2. The Court erred in holding that it had jurisdiction over the 
defendant Durso, an indispensable party to the s^rit. 

3. The Court erred in holding that the check ajnd the funds avail¬ 
able for its payment constituted a res or property in the District of 
Columbia belonging to the defendant Durso. 

4. The Court erred in holding that the defendant Durso was the 
owner of the check involved in the suit. 


5. The Court erred in holding that the debt due by the Govern¬ 
ment to the defendant Durso constituted a res or property in the 
District of Columbia, belonging to said Durso. 

6. The Court erred in holding that the plaintiff had an equitable 

lien in either the check or the funds available for its payment. 
33 7. The Court erred in holding that the plaintiff had an equi¬ 

table lien in the check or the funds available for its payment 
notwithstanding the prohibition contained in Section 203, Title 31, 
United States Code. 

8. The Court erred in holding that the plaintiff was entitled to 
be subrogated to rights of the material men and laborers. 

9. The Court erred in holding that by such subrogation any equi¬ 
table lien was created on the funds payable by the United States 
under the contract involved. 


10. The Court erred in not dismissing the bill of complaint as to 
these defendants. 

11. The Court erred in overruling the defendants’ motion to dis¬ 
miss the bill of complaint as to them, 

12. The Court erred in appointing a receiver jin this cause. 

13. The Court erred in other respects apparent of record. 

Leslie C. Garnett, 

United States Attorney, 

Allen J. Krouse, 

Assistant United States Attorney, 
Attorneys for Henry Morgenthau , Jr., \ Secretary of the 
Treasury , and William A, Julian , Treasurer of the United 
States, 

Service of copy of the above Assignment of Errors accepted this 
29th day of June 1937. 

Bynum E. Hinton, 
Alexander M. Heron, 
Attorneys for Plaintiff, 
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Designation of record 
Filed June 29, 1937 

******* 

Now comes the defendants Henry Morgenthau, Jr., Secretary of 
the Treasury, and William A. Julian, Treasurer of the United States, 
by their attorney Leslie C. Garnett, United States Attorney, and 
designate the parts of the record which they desire to have included 
in the transcript, said parts being considered sufficient for the deter¬ 
mination of the questions raised on appeal, namely: 

1. Bill for Injunction and Exoneration, including exhibits. 

2. Affidavit of non-residence. 

3. Decree Pro confesso, entered November 3, 1936. 

4. Answer of defendants Henry Morgenthau, Jr., Secretary of the 
Treasury, and W. A. Julian, Treasurer of the United States, to the 
Bill of Complaint. 

5. Supplemental Bill of Complaint. 

6. Decree Pro confesso, entered April 14, 1937. 

7. Answer of defendants Henry Morgenthau, Jr., Secretary of 
the Treasury, and W. A. Julian, Treasurer of the United States, to 
the Supplemental Bill of Complaint. 

8. Stipulation filed June 24, 1937. 

9. Final Decree and Notation of Appeal. 

10. Assignment of errors. 

11. This Designation of Record. 

Leslie C. Garnett, 
United States Attorney. 

Allen J. Krouse, 

Assistant United States Attorney. 

35 Service of copy of the above Designation of Record accepted 
this 29th day of June 1937. 

Bynum E. Hinton, 
Alexander M. Heron, 
Attorneys for Plaintiff. 

Counter-designation of record 
Filed July 6, 1937 

******* 

Now comes the Fidelity and Deposit Company of Maryland, a 
corporation, plaintiff appellee in the above entitled cause, and desig¬ 
nates the parts of the record to be included in the transcript, in addi¬ 
tion to those designated by the appellants defendants, such addi¬ 
tional parts being deemed necessary and material for a determina¬ 
tion of the questions raised on appeal, namely: 

1. Memorandum of issuance of subpoena to defendant Antonio 
Durso on July 31, 1936, and marshal’s return thereon. 

2. Memorandum of the date of the order of publication entered 
herein on September 1, 1936, and the time thereof. 

3. Affidavit as to mailing copy of publication. 

4. Order granting leave to file supplemental bill of complaint en¬ 
tered March 22, 1937. 
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5. Affidavit as to service of the supplemental bill of complaint filed 

March 30, 1937. j 

6. Order setting cause for hearing on bill and answer, filed May 4, 

1937. j 

7. And a copy of this designation. 

Bynum E. Hinton, 
Alexander M. Heron, 
Julian B. Heron, 

Attorneys for Plaintiff Appellee . 

36 Service of a copy of the above counter designation of record 

acknowledged this 6th day of July 1937. j 

Leslie C. Garnett, 

Allen J. Krouse, 

United States Attorneys for the Secretary of the Treasury , 
and Treasurer of the United States , Defendants Appellants . 

37 District Court of the United States for the ^District of 

Columbia 

United States of America, 

District of Columbia , 88: 

I, Charles E. Stewart, Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 36, both inclusive, to be a true ana cor¬ 
rect transcript of the record, according to directions of counsel 
herein filed, copies of which are made part of this transcript, in 
cause No. 61100 in Equity, ’wherein Fidelity & deposit Company 
of Maryland, a Corporation, is plaintiff and Antcfnio Durso, et al., 
are Defendants, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 19th day of August, 1937. 

[seal] C. E. Stewart, Clerk . 

(Endorsement on cover:) No. 7032. Henry'Morgenthau, Jr., 
Secretary of the Treasury, et al., appellants, vs. Fidelity & Deposit 
Company of Maryland. United States Court of Appeals for the 
District of Columbia. Filed Sept. 1, 1937. MonCure Burke, Clerk. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1937 
— 

I 

No. 7032 | 

Henry Morgenthau, Jr., Secretary of the 
Treasury, and W. A. Julian, Treasurer of 
the United States, appellants | 

v . 

i 

Fidelity & Deposit Company of Maryland, a 
Corporation, appellee j 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

_ I 

! 

BRIEF FOR APPELLANTS 

i 


STATEMENT OF THE CASE 

This is an appeal by Henry Morgenthau, Jr., 
Secretary of the Treasury, and W.| A. Julian, 
Treasurer of the United States, from! a decree of 
the District Court of the United States; for the Dis¬ 
trict of Columbia, appointing a receiver to take 
over and receive the balance due one Antonio 

i 

Durso under a contract with the United States. 

I 

Durso, a resident of the State of Massachusetts, 
entered into a contract with the United States for 




2 


the construction of a building in Vermont. To se¬ 
cure the performance of that contract Durso, as 
principal* and the appellee* a Maryland corpora- ; 
tion doing business in the District of Columbia, as 
surety, executed and delivered to the United States 
i a bond in accordance with the requirements of the 
Federal statute. This bond was conditioned on the 
faithful performance of the work required under 
the contract and on the payment of all persons fur¬ 
nishing labor and material on the work. 

At the time of giving the bond, Durso entered 
! into an agreement with the appellee by which he 
assigned, transferred, and set oveT any and all per¬ 
centages retained on account of his contract with 
the United States and any and all sums whieh 
might become due under said contract at the time 
of Durso’s failure to indemnify the appellee 
against appellee’s liability on the bond. The pur¬ 
pose of that agreement was to secure the appellee 

i j 

i against any liability which the appellee might sus¬ 
tain or incur by reason of its having executed the 
aforementioned bond. 

Durso thereafter entered into the performance 
of his contract with the United States, but during 
the course of performance he was unable to pay 
material men and laborers. Thereupon, the ap¬ 
pellee and Durso entered into a second agreement, 
whereby the appellee agreed to advance from time 
to time such sums as might be reasonably necessary 
for Durso to complete satisfactorily the contract 
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i 


with the United States. Durso agreed to reim¬ 
burse the appellee for all advances so made. It 

i 

was provided in the second agreement that the 
same shoukj/be deemed a waiver of the first 
Pursuant to the terms of the second agreement 
the appellee advanced to Durso, or on his account, 
a large sum of money and was reimbursed for only 
a part thereof. j 

Durso completed the contract and the United 
States administratively determined that there was 
due and owing to Durso a certain sum which was 
less than the amount for which appellee was unre¬ 
imbursed. A check was drawn on tide Treasurer 
of the United States for the sum determined as 
due, but such check was not delivered; 

i 

After the check was drawn and before delivery 
of the same, the appellee brought thi;s suit, alleg- 
ing it had no adequate remedy at law. It asked 
that the Secretary of the Treasury add the Treas¬ 
urer of the United States be restrained and en- 

l 

joined from paying to Durso the amount of the 
sum determined to be due him; that Durso be 
restrained from collecting such sum; that a receiver 
be appointed to collect the sum from the United 
States and to hold said sum for the protection of 
the appellee or to pay the same to persons who had 
furnished labor and material and who had not been 


paid. In the alternative the appellee asked that a 
mandatory injunction issue commanding Durso 
to pay all persons who had furnished labor or 
material. I 


i 


i 





4 


In a supplemental bill the appellee alleged that 
subsequent to the filing of the original bill it paid 
to material men and laborers a sum greater than 
the amount administratively determined to be due 
and owing from the United States to Durso on the 
contract; that the sums paid by appellee were lia¬ 
bilities of the appellee and Durso under their bond. 
The appellee contended in this supplemental bill 
that it should be subrogated to the claims of mate¬ 
rial men and laborers and therefore it was entitled 
to an equitable lien on the proceeds of the contract 
represented by the check. 

By agreement between counsel no injunction was 
issued and it was further agreed the check in ques¬ 
tion would not be delivered and that the matter 
would be kept in status quo pending the final dis¬ 
position of this suit. 

Durso, the contractor, was made a party de¬ 
fendant in the suit. Service of process on Durso, 
a non-resident of the District of Columbia, (when 
the original bill was filed), was obtained by publi¬ 
cation, pursuant to the provisions of Section 105 of 
the Code of Law for the District of Columbia. 
Constructive service of the supplemental bill was 
also obtained by having a United States Marshal 
hand Durso a copy of same in Massachusetts. 

An answer was filed on behalf of the Treasury 
defendants, the appellants here, in which was in¬ 
corporated a motion to dismiss. The case came on 
for hearing on bill and answer, after counsel had 
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stipulated and agreed as to the facts in the case, 
which are substantially as here stated! (R. 21). 

_ 

STATUTES INVOLVED 

I 

Section 105 of the Code of Law foi^ the District 
of Columbia: j 

Nonresidents.—Publication may be sub¬ 
stituted for personal service of process upon 
any defendant who can not be found and 
who is shown by affidavit to be a nonresident, 
or to have been absent from the District for 

i 

at least six months, or against ^he unknown 
heirs or devisees of deceased! persons, in 
suits for partition, divorce, by attachment, 
foreclosure of mortgages and deeds of trust, 
the establishment of title to real estate by 
possession, the enforcement of mechanics’ 
liens, and all other liens against real or per¬ 
sonal property within the District, and in all 
actions at law and in equity which have for 
their immediate object the enforcement or 
establishment of any lawful right, claim, or 
demand to or against any real or personal 
property within the jurisdiction of the 
court. 

Personal service of process may be made 
by any person not a party to| or otherwise 
interested in the subject matter in contro¬ 
versy on a nonresident defendant out of the 
District of Columbia, which service shall 
have the same effect and no other as an order 
of publication duly executed, j In such case 
the return must be made under oath in the 


i 

i 
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District of Columbia, unless the person 
making the service be a sheriff or deputy 
sheriff, a marshal or deputy marshal, au¬ 
thorized to serve process where service is 
made, and such return must show the time 
and place of such service and that the de¬ 
fendant so served is a nonresident of the 
District of Columbia. The cost and expense 
of such service of process out of the District 
of Columbia shall be borne by the party at 
whose instance the same is made and shall 
not be taxed as a part of the costs in the 
case; but where such service of process is 
made by some authorized officer of the law 
in this section mentioned, the actual and 
usual cost of such service of process shall 
be taxed as a part of the costs in the case. 

Section 3477 of the Revised Statutes (Ti. 31, 
Sec. 203, U. S. C.) : 

All transfers and assignments made of any 
claim upon the United States, or of any part 
or share thereof, or interest therein, whether 
absolute or conditional, and whatever may 
be the consideration thereof, and all powers 
of attorney, orders, or other authorities for 
receiving payment of any such claim, or of 
any part or share thereof, shall be abso¬ 
lutely null and void, unless they are freely 
made and executed in the presence of at 
least two attesting witnesses, after the al¬ 
lowance of such a claim, the ascertainment 
of the amount due, and the issuing of a war¬ 
rant for the payment thereof. 
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ARGUMENT 

i ! 

i 

Unless there is res in the District of Columbia, the court 
cannot acquire jurisdiction over a non-resident de¬ 
fendant by publication, or substituted service, under 
section 105 

The sole interest of the appellants in this case is 
to secure a valid acquittance in making payment 
on the claim involved. It is the pbsition of the 
United States that it is entitled to qn unquestion¬ 
able and unimpeachable acquittance, j The appoint¬ 
ment of the receiver in this case is vbid because the 
Court did not have jurisdiction of fhe defendant 
Durso, an indispensable party, and the proceedings 
are in no wise binding upon him. |Yet he is the 
person to whom under the existing legal relation¬ 
ship the United States is indebted. Because the 
defendant Durso was not and is iiot within the 
District of Columbia, service of process on him 
could be had only by publication qnder Section 

j 

105, supra. If the service by publication is in¬ 
valid no service on Durso was had, the Court can 
have no jurisdiction over him, he is not bound by 
the judgment of the Court and thfe appointment 
of the receiver is void. In that connection it was 
said in Lindberg v. Humphrey (D. C. App. 1923) 
289 F. 901, 907: j 

j 

In view of the express provision of Sec¬ 
tion 3477 and the authorities cited, we hold 
that the plaintiff below has failed to allege 
any facts which prima facie tend to show 
that he has any title or interest, legal or 
equitable, in Lindberg’s claim against the 

20931—87-2 
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Government or the amount thereon found 
due or any lien thereon or any lawful right, 
claim, or demand to or against the same or 
against any draft or warrant that may be 
issued in payment therefor. One of the 
necessary judicial facts is therefore wanting 
and the order of notice by publication to 
Lindberg is unauthorized and void. 

As he has not submitted to the jurisdic¬ 
tion the Court below can enter no valid 
judgment against him and a receiver ap¬ 
pointed in the proceeding cannot give any 
acquittance to the Government for any part 
or ail of the claim. allowed to Lindberg that 
will be binding upon him or discharge the 
obligation of the Government to pay him 
the whole amount found due. [Italics sup¬ 
plied.] 

Even admitting the truth of the facts alleged by 
the appellee, which the appellants have already 
done by stipulation, it is still contended that the 
eourt below was without jurisdiction to grant the 
relief asked because it had no jurisdiction over the 
defendant Durso, an indispensable party. See 
Lindberg v. Humphrey, supra; Mellon v. Jones, 51 
Fed. (2) 431, cert. den. 284 U. S. 641; see also 
Houston v. Ormes, 252 U. S. 469. 

II 

There is no property or other res in the District of 

Columbia belonging to the principal defendant which 
! would form a basis for constructive service of process 

Section 105 of the Code of Law for the District 
of Columbia, supra, authorizes the service of proc- 



ess by publication on a nonresident defendant 
where such a defendant has some property, real or 
personal, in the District of Columbia at the time of 
the filing of the suit. j 

Jurisdiction over the defendant Durso in this 
case is based on the theory that he yras subject to 
the provisions of Section 105 because of the fact 
that the check drawn on the Treasurer of the 
United States constituted a res or; property be¬ 
longing to him in the District of Columbia. But 
the check in question although drawn, was never 

~ „ I 

delivered to Durso, never left the possession of the 
Treasury officers and is not property or res belong¬ 
ing to Durso in the District of Columbia. The ap¬ 
pellee relies upon Jones v. Rutherford, 26 App. 
D. C. 114, wherein this court hel<l that such a 
check, still in the possession and control of the 
United States and undelivered, is property within 
the District of Columbia and was sufficient to au¬ 
thorize service by publication und^r Section 105, 
supra. 

It is respectfully submitted that the decision in 
that case with respect to this proposition is errone¬ 
ous. No principle of law is better established than 
that a negotiable instrument is without force and 
effect until it is delivered. Until tljen the check is 
a mere nullity and is without legal assistance. In 
Young v. Clarendon Township, 132 U. S. 340, 353, 
where negotiable bonds were involved, the Supreme 
Court of the United States said: 
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The act of delivery is essential to the exist¬ 
ence of any deed, bond, or note. Although 
drawn and signed so long as it is not deliv¬ 
ered it is a nullity; not only does it take 
effect only by delivery, but also on delivery. 

In Samuels v. E. F. Drew & Co. (C. C. A. 2nd 
circ.) 296 Fed. 882, 885, the court stated: 

One’s own undelivered cheek is not re¬ 
garded as property and of no force and 
effect whatsoever. 

Among other authorities there is Trustees Sys¬ 
tem Co. of Newark v. Stoll (N. J. 1935), 179 Atl. 
372, where it was said: 

And as we have seen “a promissory note 
has no legal inception or valid existence until 
it has been delivered.” 

In 1 Daniel on Negotiable Instruments (7th ed. 
1933, Sec. 69) the rule is stated thus: 

Delivery is the final step necessary to per¬ 
fect the existence of any written contract 
and this rule of the general law as applied to 
a bill or note is recognized by the negotiable 
instrument statute which declares a contract 
on a negotiable instrument to be incomplete 
until delivery and therefore as long as a bill 
or note remains in the hands of the drawer 
or maker it is a nullity; * * *. 

The Negotiable Instrument Law (Sec. 1320, D. C. 
Code) provides, inter alia: 

Every contract on a negotiable instrument 
is incomplete and revokable until delivery of 


the instrument for the purpose of giving 
effect thereto. 

A case closely in point is Ershine v. Nemours 
Trading Corporation, 239 N. T. 32, 145 N. E. 273. 
In that case the plaintiff was a former employee of 
the defendant, a Delaware Corporation. He sued 
on a contract and obtained service by publication 
on the basis of an alleged attachment bf property 
under the provisions of Section 232 (6) of the New 
York Civil Practice Act. The defendant moved to 
set aside the service on the ground that no property 

i # % 

of the defendant had been attached within the ju- 

i 

risdiction of the court. The property bn which at- 

i 

tachment had been levied was a draft drawn to the 

i 

order of the defendant on the Commercial Bank of 
Spanish America in New York. It did not appear 
that at the time of attachment the draft had ever 
been delivered to the defendant or his algents. The 
lower courts denied the motion to s^t aside the 
service by publication. The Court oi; Appeals of 
the State of New York reversed the decision. 
Judge Pound delivered the opinion of the court, in 
which the then Judge Cardozo concurred. It was 
pointed out that if the check had been delivered, 
there would clearly have been property of the de¬ 
fendant within the jurisdiction of the court on 
which attachment could have been had. Until de¬ 
livery, however, it did not constitute property of 
the defendant within the jurisdiction of the court, 
For the purposes of attachment the draft was in- 


I 
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choate until delivery was made to the defendant. 
’Therefore, there was no basis for service by 
publication. 

i If this court should hold that the check in ques¬ 
tion did not constitute a res or property of the 
defendant in the District of Columbia so as to form 
a basis for service by publication, all that is left is 
a debt due from the United States to Durso. This 
debt is no res or property of Durso within the Dis¬ 
trict of Columbia which would serve either as a 
basis for a suit here or for service by publication. 

The Supreme Court of the United States and 
this court have held that debts due from the United 
States have no locality in the District of Columbia. 
In Vaughan v. Northup, 15 Peters 1, 6 the Court 
declared: 

The debts from the Government of the 
United States have no locality at the seat of 
Government. The United States in their 
sovereign capacity have no particular place 
of domicile, but possess in contemplation of 
law a ubiquity throughout the Union; and 
the debts due by them are not to be treated 
like the debts of a private debtor which con¬ 
stitute local assets in his own domicile. 

! See also In re Estate Henry Coit, 3 App. D. C. 
246; King v. Z7. S. Ti Ct. Cl. 529; Mellon v. Jones , 
supra . 

In Lindberg v. Humphrey, supra, this court said 
with respect to the question as to whether or not 
a debt due from the United States was sufficient 
to form a basis for service by publication: 
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It is therefore immaterial whether or not 
the debt due Lindberg is property within 
the jurisdiction because the existence of that 
fact alone will not authorize notice by pub¬ 
lication in this case. 

m I 

I 

| 

The appellee has no interest in, or lien upon, the check 

or fund 

| 

Assuming arguendo that the debt due or the 
check drawn on the Treasurer of the United States 

i 

in this case is property or a res of the defendant 
Durso within the District of Columbia, which prop- 

i 

erty or res may serve as the basis ojf service by 
publication under Sec. 105, supra, D. C. Code, still 
service by publication is invalid because the appel- 

I 

lee has no interest in that property |or res . See 
__ / 

Lindberg v. Humphrey, supra; Mellon v. Jones, 

I 

supra . ! 

Appellee has no interest in the check here in 
question by virtue of the agreements made by the 
defendant Durso with the appellee in which the 
said Durso assigned, transferred, and set over as 

i 

collateral, to secure appellee against liability sus¬ 
tained or incurred in connection with the carrying 
out of Durso ? s contract with the Uhited States, 
any and all percentages retained oh account of 
Durso’s contract and any and all sums which might 
become due under said contract, at the time of 
Durso’s failure to indemnify appellee for his lia¬ 
bility on the bond. Where the United States does 


i 

I 

i 
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not choose to recognize such assignment, such con¬ 
tract is void and a nullity under the provisions of 
section 3477, supra. See in that connection Con - 
Ion v. Adamski (D. C. App. 1935) 77 F. (2d) 397, 
398. See language in Martin v. National Surety 
Co. (1937) 57 Sup. Ct. 531, 533. In the latter 
case the contract of assignment was almost iden¬ 
tical with that in the instant case. 

No ‘ 4 equitable lien” was created by the agree¬ 
ments between defendant Durso and the appellee. 
This Court very carefully pointed out what was 
necessary for the creation of an “equitable lien” 
in Mellon v. Joyies, supra. There this court quoted 
the following language from Trist v. Child (1874) 
21 Wall. 441, 447: 

It is well settled that an order to pay a 
debt out of a particular fund belonging to 
the debtor gives to the creditor a specific 
equitable lien upon the fund, and binds it 
in the hands of the drawee. A part of the 
particular fund may be assigned by an order, 
and the payee may enforce payment of the 
amount against the drawee. But a mere 
agreement to pay out of such fund is not 
sufficient. Something more is necessary. 
There must be an appropriation of the fund 
pro tanto, either by giving an order or by 
transferring it otherwise in such a manner 
that the holder is authorized to pay the 
amount directly to the creditor without the 
further intervention of the debtor. 
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In Ingersoll v. Coram (1908) 211 Ui S. 335, 368, 
the Supreme Court of the United States said: 

In Walker v. Brown, 165 U. $. 654, it was 
held that every express executory agreement 
in writing, whereby the contracting party 
sufficiently indicates an intention to make 
some particular property, real or personal, 
or fund, therein described or identified, a 
security for a debt or other obligations, 
creates an equitable lien on thq property so 
indicated. This was an application of the 
doctrine of Fourth Street Bank v. Yardley, 
165 U. S. 634, and Ketchum v. St Louis, 101 
U. S. 306. These cases are not opposed by 
Trist v. Child, 21 Wall. 441, and Wright v. 
Ellison, 1 Wall. 16. In the laiter case it is 
said that it is indispensable to the lien thus 
created that there should be d distinct ap¬ 
propriation of the fund by the debtor, and 
an agreement that the debtor should be paid 
out of it. These conditions are satisfied in 
the case at bar. 

i 

It is clear that the second agreement, referred to 
in the facts as stated above, which merely created 
a liability running from Durso to the appellee, did 
not create any “equitable lien” on the funds now 
owing to Durso. That was squarely decided in 
Nutt v. Knut (1906) 200 U. S. 12, where part of 
an agreement provided: 

And in consideration therefor the party 
of the second part agrees to pay the party 
of the first part a sum equal to 33% percent 

20931—37-3 
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of the amount which may be allowed on said 
claim, * * * 

The Court stated (at page 21) : 

Such an agreement did not give the at¬ 
torney any interest or share in the claim 
itself nor any interest in the particular 
money paid over to the claimant by the Gov¬ 
ernment . It only established an agreed basis 
for any settlement that might be made, after 
the allowance and payment of the claim, as 
to the attorney’s compensation. It simply 
created a legal obligation upon the part of 
the estate, which, if not recognized after 
the collection of the money, could have been 
enforced by suit for the benefit of the at¬ 
torney, without doing violence to the stat¬ 
ute (section 3477 of the Revised Statutes) 
or to the public policy established by its 
provisions. [Italics supplied.] 

See also Taylor v. Wharton (1915), 43 App. D. C. 
104, certiorari denied in (1915) 238 U. S. 631. 

No “equitable lien” on the moneys held by the 
United States owing to the defendant Durso was 
created by the assignment by way of security from 
Durso to the appellee of all sums that might be¬ 
come due under Durso’s contract with the United 
States and all percentages retained on account of 
such contract. That assignment was void and a 
nullity unless the United States is willing to recog¬ 
nize it and waive section 3477 of the Revised Stat¬ 
utes in this instance. See Martin v. National 
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Surety Cosupra, where an almost identical 
assignment was involved. j 

In Nutt v. Knut, supra, the agreement provided, 
in addition to the part quoted above, the following: 

* * * the payment of which is hereby 
made a lien upon said claim and upon any 
draft, money, or evidence of indebtedness 
which may be issued thereon. ; 

With respect to that part of the agreement the 
Supreme Court of the United States said (at page 
20 ): | 

If regard be had to the words as well as 
to the meaning of the statute, as declared in 
former cases, it would seem clear that the 
contract in question was, in soine important 
particulars, null and void upon its face. We 
have in mind that clause making the pay¬ 
ment of the attorney’s compensation a lien 
upon the claim asserted against the Gov¬ 
ernment and upon any draft, money, or evi¬ 
dence of indebtedness issued thereon. In 
giving that lien from the outset, before the 
allowance of the claim and before any serv¬ 
ices had been rendered by the attorney, the 
contract, in effect, gave him an interest or 
share in the claim itself and in any evidence 
of indebtedness issued by the Government 
on account of it. In effect or by its opera¬ 
tion it transferred or assigned to the at¬ 
torney in advance of the allowance of the 
claim such an interest as would secure the 
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payment of the fee stipulated to be paid* 
All this was contrary to the statute; for its 
obvious purpose, in part, was to forbid any 
one who was a stranger to the original trans¬ 
action to come between the claimant and the 
Government, prior to the allowance of a 
claim, and who, in asserting his own interest 
or share in the claim, pending its examina¬ 
tion, might embarrass the conduct of the 
business on the part of the officers of the 
Government. We are of opinion that the 
state court erred in holding the contract, on 
its face, to be consistent with the statute. 

See also Calhoun v. Massie (1920), 253 U. S. 
170, 175. The agreement in that case is set out at 

pages 172-173. 

An a fortiori case is Spofford v. Kirk, (1878) 97 
U. S. 484. In that case, the assignor hired Hos- 
mer & Co. to prosecute a claim against the United 
States and directed Hosmer & Co. as follows: 

Messrs. Hosmer & Co., of Washington 
City, D. C., will please pay to J. S. Whar¬ 
ton, or order, six hundred ($600) dollars out 
of whatever moneys may be coming into 
! your hands for me, for supplies furnished 
and damages sustained by the United States 
army during the war. 

The purchaser of that assignment brought an 
action in equity to force the assignor to endorse 
the warrant issued by the Treasury Department 
to said assignor which warrant was in the hands of 
Hosmer & Co. It was argued that the above order 


V 
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had no effect upon the claim against the United 
States but only attached a trust or “equitable lien” 
when the funds came into the hands of Hosmer & 
Co. The Court distinctly refused to follow this 
argument and held that the order was invalid as 
falling within the prohibitions of section 3477. 

Almost squarely in point is Lindberg v. Hum¬ 
phrey, supra. In that case Lindberg, a contractor, 
sustained certain losses in erecting a building for 
the United States. He employed Humphrey, an 
attorney, to draft and obtain legislation under 
which Lindberg might secure reimbursement for 
such losses and to represent Lindbelrg before the 

i 

Treasury Department in presenting and obtaining 
payment of his claim. In the bill of complaint in 
the case it was alleged that Lindberg agreed to 
pay Humphrey: j 

as his fee a sum equal to 10 per centum 
of any or such amount as might be recovered 
through legislation granting j relief to de¬ 
fendant in the premises, and to pay such 
fee to the plaintiff out of the proceeds of any 
draft or warrant issued to defendant pur¬ 
suant to any such legislation, when and as 
received by the defendant. 

As a result, in part at least, of! Humphrey’s 

i __ 

services, legislation was enacted relieving Lind¬ 
berg. Lindberg refused to pay Humphrey, and 
the latter brought an action in equity in the then 
Supreme Court of the District of Columbia to re¬ 
strain Lindberg from receiving and the Treasury 






officials from paying Lindberg’s claim to him, and 
for the appointment of a receiver to receive the 
amount allowed to Lindberg and to retain the same 
subject to the order of the court. Service on Lind¬ 
berg was had by publication under the provisions 
of Sec. 105, supra, D. C. Code. Lindberg appeared 
specially by attorney and moved to quash the serv¬ 
ice and to dismiss the bill. The Treasury officers 
did not recognize the validity of the contract be¬ 
tween Lindberg and Humphrey (see page 907). 
The lower court held for Humphrey. This court 
reversed and said (at page 904) : 

It is clear, therefore, that the contract 
with Lindberg, so far as giving to Hum¬ 
phrey an interest, legal or equitable, in the 
claim, or a lien thereon or on any warrant 
issued in payment therefor, was absolutely 
i null and void, because it was made before 
the claim was allowed. 

Humphrey does not deny this, but con - 
tends, nevertheless, that he has an equitable 
lien or an equitable interest in the claim, 
when ascertained, and in the warrant issued 
for the payment therefore, which constitutes 
a transfer thereof to him by operation of 
law, within the authority of the Downie Case 
and those referred to therein . He does not 
contend for an attorney’s charging lien, but 
argues that the rule of Nutt v. Knut and 
Bank v. Downie, supra, has been so far 
modified or limited in Houston v. Ormes r 
252 U. S. 469, 40 Sup. Ct. 369, 64 L. Ed. 667 
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also reported as McAdoo v. Ormes in 47 
App. D. C. 364), that an attorney sustain¬ 
ing the relation to a case thalt Humphrey 
does here “acquires by operation of law a 
particular interest in or an equitable right 
to have his fee paid out of the fund created 
by his services, and that as such interest or 
right arises by operation of law it is not 
within the inhibition of the statute.” 

It is clear that, if this contention be up¬ 
held, the purpose of section 3477, which was 
“to forbid any one who was a stranger to the 
original transaction to come between the 
claimant and the government prior to the 
allowance of the claim, and who in assert¬ 
ing his own interest or sharb in the claim 
pending its examination might embarrass 
the conduct of the business on the part of 
the officers of the government” (Nutt v. 
Knut, supra ), is defeated, and a court of 
equity is allowed to award under an implied 
contract that which it is forbidden to allow 

i 

under an express contract, or> to put it more 
baldly, to allow that which is unlawful. 
[Italics supplied.] j 

Humphrey relied upon Jones v. Rutherford 
(1905), 26 App. D. C. 114. With reference to that 
case it was said (at page 906) : 

In that case Jones, a nonresident, had a 
claim against the Government, and con¬ 
tracted in advance with His attorney to 
prosecute the same in manner very similar 
to the case at bar. Later the claim was al- 


i 

i 


i 

i 


i 
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lowed and a draft drawn by the treasury of¬ 
ficials to pay it. The executrix of the attor¬ 
ney, who was a resident of the District, 
brought suit in equity in the District Su¬ 
preme Court against Jones to enforce the 
lien claimed to exist by virtue of the con¬ 
tract, against the draft in the hands of the 
treasury officials, who were also made de¬ 
fendants in the bill. A receiver was ap¬ 
pointed to demand and receive the draft, 
and notice to the nonresident defendant by 
publication was ordered and given. Jones 
thereafter appeared specially and moved to 
vacate the order of publication on the 
ground that the court was without jurisdic¬ 
tion to issue the same. This motion was de¬ 
nied, and an appeal allowed. 

The opinion shows that the right of the 
executrix to her lien was not contested in 
this court, if the draft was properly subject 
thereto. Section 3477 was considered and 
deemed inapplicable because the court found 
that under the agreement it was contem¬ 
plated that the draft should be delivered to 
the attorney and held by him until his fee 
was paid. 

The principal question regarded as at is¬ 
sue in the case was whether the draft in the 
hands of the Treasury Department was 
property within the District of Columbia. 
None of the cases in the Supreme Court of 
the United States holding that section 3477 
rendered void such contracts were cited to 
or considered by the court, so far as ap- 
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pears by the opinion. It is evident that, at 
least in so far as Jones v. Rutherford may he 
regarded as authority for justifying the es¬ 
tablishment of a lien on a claim against the 
United States under and by virtue of such 
a contract as the one here, it is contrary to 
the holding of the Supreme Court in Nutt 
v. Knut, supra, and therefore must to that 
extent at least be regarded ds overruled . 
[Italics supplied.] i 

At this point it should be made clear that the 
agreement in the instant case does not fall within 
the exception to section 3477 of the Revised Stat¬ 
utes (U. S. C., title 31, sec. 203) created by Ward- 
man v. Leopold (D. C. App., 1936), 85 F. (2d) 
277, certiorari denied in (1936) 57 Stip. Ct. 33. It 


was there held that an agreement, which merely 
impressed a lien upon a fund aftey it should be 
awarded and did not assign the claim, fell outside 
the purview of section 3477. While it is difficult 
to reconcile that case with Spofford y. Kirk, supra, 
where that exception was suggested and rejected, 
at all events, it is clear that appellee’s contract in 
the instant case was an assignment 0f claims prior 
to the allowance thereof, and not a contract to im- 

i 

press a lien upon a fund after it should be awarded. 

It may be, as was pointed out in Martin v. Na¬ 
tional Surety Co., supra, that an assignment in¬ 
effective at law may create an equitable lien when 
the subject matter of the assignment is in the hands 
of the assignor. But in the instant case the subject 


i 


i 

I 

i 
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matter has not yet left the hands of the United 
States. 

IV 

The appellee has no interest in, or lien upon, the check or 
i funds on the theory of subrogation to the rights of 
labor and materialmen 

Upon no other grounds may the appellee suc¬ 
cessfully contend that he has a lien upon or an en¬ 
forceable interest in either the above-mentioned 
check or the fund held by the United States repre¬ 
senting retained percentages of the contract price 
due to the defendant Durso. In the supplement to 
appellee’s bill, it is claimed that the appellee is 
entitled to be subrogated to the rights of the per¬ 
sons who furnished labor and material for use and 
which was used in the completion of the contract 
and whose claims were paid by the petitioner. As¬ 
suming arguendo that the petitioner is subrogated 
to the rights of the furnishers of labor and mate¬ 
rials, it does not follow that the petitioner is en¬ 
titled to any lien upon either the fund or the check 
or acquires any enforceable interest therein. It is 
perfectly clear that one who becomes subrogated 
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I 
I 

I 
I 

What is the relationship between the United 
States and the furnishers of material and labor 
to a contractor who has a contract with the Gov¬ 
ernment for constructing a public work? It is 
perfectly clear that there is no contractual rela¬ 
tionship between the materialmen and the Gov- 

i 

emment. The Government has not entered into 

I 

any agreement, express or implied, with such mate¬ 
rialmen, and the Government has not obligated 
itself, in any way, to pay these materialmen. 

In the absence of any statute on the Subject, it 
is perfectly clear that materialmen and laborers 
have no lien, either on the property constructed, 
whether it be public property or not, ot the fund 
retained out of the contract price by thO party for 
whom the work is being done. Lawrence v. United 
States (C. C. A. 1896), 71 Fed. 228, affirmed 76 

• _ j 

Fed. 545; City of Philadelphia v. McLinden (Pa. 
1903), 205 Pa. 172, 54 Atl. 719; Sax end Abbott 
Constr. Co . v. School District of Wilkes-Barre 
(Pa. 1912), 237 Pa. 68, 85 Atl. 90; Pfatt Lumber 
Company v. T. H. Gill Company, supra; In Re 
Fowble (D. C. Md., 1914), 213 Fed. 676; Van Stone 
v. Stillwell Company (1891), 142 U. S. 128; Prince 
v. Neal Millard Company (Ga. 1906), 124 Ga. 884, 
53 S. E. 761; American Surety Company v. West - 
inghouse Electric Mfg. Co. (C. C. A. 5th, 1935), 75 
F (2d) 377, affirmed 296 U. S. 133; Witherow 
Lumber Co. v. Glasgow Ins. Co. (C. C. A. 4th 
1900), 101 Fed. 863. j 

i 

j 

i 

j 

i 
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In South Fork Comal Company v. Gordon 
(1867), 6 Wall. 561, the Court, through Mr. Justice 
Swayne, stated (at page 571) : 

Liens of this kind (for materials and labor 
furnished) were unknown in the common 
law and equity jurisprudence both in Eng¬ 
land and of this country * * *. Where 
i they exist in this country they are the crea¬ 
tures of local legislation. 

In American Surety Company v. Westinghouse 
Electric Mfg. Co., supra, the Circuit Court of Ap¬ 
peals stated that “In the absence of a statute on the 
subject, furnishers of labor or material to a con¬ 
tractor have the legal status of general creditors.” 

The only federal statute on the subject is the Act 
of August 13, 1894, 28 Stat. 278, as amended 
(U. S. C. title 40, sec. 270; the Heard Act), but this 
Act contains no provisions creating any lien in 
favor of materialmen or laborers or giving to them 
any equitable right or interest whatsoever in any 
fund held by the Government representing re¬ 
tained percentages on a public work contract. The 
material i^ortion of that statute, as amended, read, 
at the time of the giving of the bond referred to in 
the bill of complaint, as follows: 

Any person or persons entering into a 
formal contract with the United States for 
the construction of any public building, or 
the prosecution and completion of any pub¬ 
lic work, or for repairs upon any public 
building or public work, shall be required, 
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before commencing such work}, to execute 
the usual penal bond, with good and suffi¬ 
cient sureties, with the additional obligation 
that such contractor or contractors shall 
promptly make payments to all persons sup¬ 
plying him or them with labor and materials 
in the prosecution of the work provided for 
in such contract. 

This statute was enacted by Congress in recog¬ 
nition of the inability of persons supplying labor 
and materials to a Government contractor to pro¬ 
tect themselves by legal or equitable liens, either on 
the fund retained by the Government belonging to 
the contractor or the property constructed. In 

i 

United States v. National Surety Company (C. C. 
A. 8th, 1899), 92 Fed. 549, the court stated that the 
real question in the case was whether the Act of 
August 13, 1894, constituted the United States the 

i 

agent or representative of the persons who sup- 

i 

plied labor and materials after the contract and 
bond were executed. The court held that the Gov¬ 
ernment had no such relation to th^ materialmen 

I 

and hence any change it made in the original con¬ 
tract without the knowledge or consent of the 
surety, would not release the surety from its liabil¬ 
ity on the bond to the materialmeh. The court 
said (at page 551), with reference to the bond: 

* * * Congress intended to afford full 
protection to all persons who supplied mate¬ 
rials or labor in the construction of public 
buildings or other public works, inasmuch 


J 
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as such persons could claim no lien thereon, 
whatever the local law might be, for the 
labor and materials so supplied. 

In United States v. Ansonia Brass and Copper 
4Jo. (1910), 218 U. S. 452, Mr. Justice Day, speak¬ 
ing for the Court, said: 

It was in recognition of the inability of con¬ 
tractors for labor and material to take liens 
upon the public property of the United 
1 States that Congress passed the act of 
August 13, 1894, c. 280 (28 Stat. 278), 
amended February 24,1905, c. 778 (33 Stat. 
811), providing for bonds in favor of those 
who furnished labor or materials in the con¬ 
struction of public works. It was in view 
of this purpose to provide protection for 
those who could not protect themselves by 
liens upon public property that the statute 
was given liberal construction in this court. 
See Guaranty Trust Co. v. Pressed Brick 
Co., 191 U. S. 416, 425; Hill v. Surety Co., 
200 U. S. 197, 203. [Italics supplied.] 

In an early Pennsylvania case, Leslie et al. v. 
Kite et al., 192 Pa. 268 (1899), 43 Atl. 959, a ques¬ 
tion similar to the one here presented was raised. 
Materialmen petitioned for a bill in equity to have 
a receiver for the contractor appointed to receive 
and distribute first to them funds withheld by the 
City of Philadelphia on the final estimates of a 
contract. Materialmen alleged that an ordinance 
of the City of Philadelphia created an equitable 
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lien, in the fund withheld, in their favor. The 
applicable provision read as follows:! 

i 

The director of public works shall give 
one month’s notice of the date of final pay¬ 
ment, and satisfactory evidence shall be fur¬ 
nished that full compensation hp,s been made 
for all labor done and materials furnished 
previous to drawing warrant from final 
payment. 

The defendants demurred to the bill bn the ground 
that “upon the face of the bill complainants are 
not entitled to the relief claimed, and have a full, 

i 

complete, and adequate remedy at law for all things 
and matters complained of in said bill of com- 

i 

plaint.” The court in affirming a decision of a 
lower court which dismissed the bill said: 

Properly construed, the third section of 
the ordinance relied on by appellants never 
created, nor was it intended to create, any 
contractual or other relation, between the 
city and its contractors, for municipal im¬ 
provements, or subcontractors under the 
latter, or between any of thejn, that would 
authorize the maintenance of any such pro¬ 
ceeding as that now under consideration. 

In Chicago Lumber Co. v. Douglas (1913), 89 
Kan. 308, 131 Pac. 563, the Court was construing 
the effect of a bond similar to the one required 
under the Heard Act. It was given to the State 
to secure payment by the contractor of claims of 
materialmen. The Court said at page 567: 

i 



In cases where property may be subject 
to liens for labor and material, the stat¬ 
utory bond operates as a substitute for the 
rights and equities which may be acquired 
under the lien law. The legal relations 
which arise between the owner and those 
who furnish labor or materials under the 
mechanic’s lien law is cut off by the bond. 
In this case the lumber company had no 
interest in the money due from the state, 
nor any right in the state’s property which 
it could enforce under the law. After the 
bond was given the only relation there was 
between the contractor and the lumber com¬ 
pany was the ordinary one of the debtor and 
creditor and, as far as the surety company 
is concerned, the money paid to the con¬ 
tractors by the state was their own, and they 
could do with it as they pleased. * * * 

The state had no interest in the application 
of the money, and is claiming nothing under 
the bond. There were only two conditions 
in the bond. * * * The other was the un¬ 
qualified condition that the surety company 
would pay all indebtedness incurred for 
labor and material furnished and used in 
the building, and that was one for the 
benefit alone of the laborers and mate¬ 
rialmen . * * * The owner is then at 
liberty to pay his contractor when he pleases 
without liability to any subcontractor. 

In that case the contractor paid materialmen who 
applied the proceeds toward liquidation of ante¬ 
cedent debts and the surety contends it should have 
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been applied to discharge -the debt for which surety 
was liable. j 

In the case of In re Scofield Co. (1914), 2l5 Fed. 
45, which involved the distribution of a fund paid 
by the Government, after full completion of the 
contract, to the receiver of the contractor who had 
become bankrupt, the Court said (at page 48) : 

There is nothing in this record to indicate 
that the United States withheld the reserved 
percentages for the benefit of the subcon¬ 
tractors. * * * And there was no au- 
thority given to pay any subcontractors or 
deduct from the reserved fund any sums 
paid to any such person. 

The Maryland Court of Appeals, ijn Lombard 
Governor Co. v. Mayor and City Council of Balti¬ 
more, 121 Md. 303, 88 Atl. 140 (1913), held that 
materialmen could not bring an equitable action 
against the City of Baltimore in order to establish 
a lien for their unpaid claims against the contrac¬ 
tor on the retained percentages of a public work 
contract still in the hands of the Cjty. A city 
ordinance was similar in effect to the I Heard Act, 
and the contract permitted the City to retain part 
of the contract price if evidence of the, payment of 
laborers and materialmen was not furnished. The 
court said (at page 141) : j 

The plaintiffs, both in their oral argument 
and in their brief, conceded that| they are not 
entitled to any lien as against the city’s 
property for materials furnished to the 
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McCay Engineering Company, and that they 
are not entitled to recover the amounts due 
them by means of attachment, but the bill is 
filed upon the theory of an equitable juris¬ 
diction to treat the fund remaining in the 
hands of the city as a trust fund, which may 
be subjected to their claims; the effect of this 
is to say that, while they have no lien or 
right of attachment at law, they can accom¬ 
plish the same thing through the interposi- 
! tion of a court of equity. 

The court affirmed the lower court’s decree of dis- 
i missal. See also E. I. DuPont De Nemours & Co. 
v. City of Glenwood Springs (C. C. A. 8th, 1927), 
19 F. (2d) 225; City of Philadelphia v. McLinden, 
supra. 

In the court below the appellee cited many cases 
| (Henningsen v. U. S. Fidelity and Casualty Co. 
(1907), 208 U. S. 404; American Bonding Co. v. 
Central Trust Co. (1917), 240 Fed. 400, and kin¬ 
dred cases) as authority for the proposition that 
the surety on a so-called Heard Act bond, after 
paying materialmen, is, “upon principles of 
equity”, entitled to receive the balance of the con¬ 
tract price to reimburse it for its loss. It is sub¬ 
mitted that such a proposition, if true, in no wise is 
determinative of the question whether such a 
surety or the materialmen have a lien or other in¬ 
terest in the retained percentages while they are 
being held by the Government—or any other simi¬ 
larly situated debtor of a contractor. In none of 
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the cases was the question of whether the material¬ 
men had liens against the funds held by the Gov¬ 
ernment before the courts. Neither the Govern¬ 
ment nor any other debtor to a contractor holds 
funds in any fiduciary capacity for the benefit of 
materialmen, sureties, or other creditors or the 
contractor. However, when the Government pays 
the contract price to a receiver, trustee in bank- 
ruptcy, or other representative of an insolvent con¬ 
tractor, such receiver or trustee does act in a fidu- 
eiary capacity for the benefit of all of the insol¬ 
vent’s creditors. Jackson v. Smith (1920), 254 
U. S. 586. The question then of preferences and 
priorities in distribution of the assets, including 
the fund paid on the contract does! involve equi¬ 
table rights of the creditors. It seems entirely 
proper for a court at that time, to consider equities 
and equitable rights in the nature of priorities, be¬ 
cause, the fund being then a trust fund, all credi- 
tors have an equitable interest therein. Wallace v. 
Loomis, 97 U. S. 146. 

As demonstrated above, howevfer, when the 

i 

courts are called upon to determine whether ma¬ 
terialmen, or sureties, have any equitable interest 

i 

in the fund held by the debtor on a contract where 
mechanics’ liens are inapplicable, they have held, 
without exception, that such persons have no en¬ 
forceable interest in such a fund. |To hold other¬ 
wise would be to place upon the contract debtor a 
duty to act as a quasi -trustee for the benefit of 

| 

j 

i 

i 
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i creditors of his contract creditor. This duty would 
be an onerous one, and, particularly in the ease of 
the Government, would be wholly unreasonable, 
since the Government officers could never be cer¬ 
tain, in undertaking to determine priorities 
i among creditors, whether a valid acquittance had 
been obtained. In the absence of an agreement, 
the only way that liability may arise on the part 
of a contract debtor to creditors of his contract 
creditor, is by seizure or attachment, through legal 
process, of the fund in the debtor’s hands, or by 
assignment, whether legal or equitable. Such 
seizure by legal process and such assignment can 
not, of course, be effective against the United 
States. 

Whatever may be the rights of the parties claim¬ 
ing interests in the proceeds of a contract after 
those proceeds come into the hands of the contrac¬ 
tor or someone acting on his behalf, such as a trus¬ 
tee in bankruptcy, receiver, legal representative, 
etc., it is perfectly clear that no legal or equitable 
interest arises either by operation of law or by 
agreement in favor of materialmen and laborers 
in the fund while it is in possession of the Govern¬ 
ment and hence a surety who, although being ob¬ 
ligated to do so by the obligation of his bond, pays 
the claims which such materialmen or laborers may 
have against the contractor, can have no enforce¬ 
able interest whatsoever in the fund held by the 
Government. 
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CONCLUSION 

| 

To recapitulate, the appellants’ contentions are: 

1. That the Court acquired no jurisdiction by 
publication over the defendant Durso, because of 
the lack of res or property of Durso in the District 

i 

of Columbia. j 

i 

2. Equity had no jurisdiction, because of the ab¬ 
sence of an “equitable lien” or other interest. 
Parish v. McGowan, 39 App. D. C. 184, 201; Smith 
v. Harrah , 51 F. (2d) 314, 315. j 

3. In the absence of an “equitable lien” or other 
interest, this action amounts to an attachment of 
funds in the hands of the United Statjes. Nothing 
is better settled than that funds in the hands of 
the United States which are to be used to pay a 
debt due from the United States chnnot be at¬ 
tached by creditors of the creditor of the United 
States. Buchanan v. Alexander, 4 How. 20. The 

I 

reasons for that rule apply equally yrell to an ac¬ 
tion in equity. See McGrew v. McGrew, 38 F. (2d) 
541, certiorari denied, 281 U. S. 739. j 

For the foregoing reasons, it is respectfully sub¬ 
mitted that the decree of the lower epurt should be 
reversed. 

Leslie C. Garnett, 

United States Attorney . 

Allen J. Krouse, 
Assistant U . 8. Attorney . 
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